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RECOMVENDED CORDER

On Cctober 30-31 and Novenber 1, 2006, a final
adm nistrative hearing was held in this case in Bradenton,
Fl orida, before J. Lawence Johnston, Adm nistrative Law Judge
(ALJ), Division of Administrative Hearings (DOAH).
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STATEMENT OF THE | SSUES

The issues in this case are: whether the Departnent of
Envi ronnental Protection (DEP) should nodify an Environnental
Resource Permt (ERP) held by the Manatee County Port Authority
(the Port) for expansion of its facilities at Port Manatee by
elimnating a specific condition (SC) that prohibits the opening
and use of those expanded facilities before DEP's "final success
determ nation” concerning the Port's related seagrass mtigation
ERP; and whether attorney's fees should be awarded.

PRELI M NARY STATEMENT

On February 10, 2005, the Port applied for nodification of
SC5 of its ERP. DEP tw ce requested additional information
relating to how the Port woul d provide reasonabl e assurance with
respect to the requested permt nodification, and the Port
responded with additional information that was revi ewed by DEP

On April 7, 2006, DEP gave notice of its intent to approve
the requested nodification and issued a draft permt nodification
that al so included nodifications to the rel ated seagrass
mtigation ERP that were not requested by the Port. After DEP
extended the tinme for the Port to file a petition, DEP and the

Port met on July 5, 2006, and DEP issued a revised Notice of



Intent (NO) and revised draft permt nodification that granted
the Port's application without the additional nodifications.

On July 19, 2006, Manasota-88, Inc., and Roy R Lews, II]
(Robin Lewis) tinely petitioned for a formal adm nistrative
hearing challenging the NO and revised draft permt nodification
and seeking to reinstate the NO and draft permt nodification
issued in April. DEP dism ssed the petition with |eave to anend
based on DEP' s determ nation that the petition included
insufficient allegations as to how Petitioners' substantial
interests were affected by the proposed agency action. On
August 21, 2006, Petitioners filed an Anended Petition for Forma
Adm ni strative Proceeding (Petition), which DEP referred to
( DOAH) .

On Septenber 8, 2006, the Port filed a Mdtion to Dism ss
with Prejudice and a Motion to Expedite Final Hearing. On
Sept enber 15, 2006, the final hearing was schedul ed for
Cctober 11 and 12, 2006. On Septenber 19, 2006, the Mtion to
Di sm ss was denied, and the Mdtion to Expedite was granted,
requiring discovery responses wthin 15 days.

On Septenber 26 and 27, 2006, Petitioners filed a Motion to
| npose Expedited Deposition Transcript Costs and an Energency
Motion to Continue Hearing and to Conpel D scovery. A telephonic
heari ng was hel d on Septenber 29, 2006, and the final hearing was

conti nued until Cctober 30-31 and November 1, 2006.



On Cct ober 27, 2006, the parties filed a Pre-Hearing
Stipulation, and the Port filed a Motion in Limne seeking to
excl ude evidence relating to: other permts issued to the Port;
DEP' s Consent Order OGC File No. 05-2790; and seagrass mtigation
success credit determ nations made by DEP. The Port also filed a
Motion for Attorney's Fees.

At the onset of the final hearing, the Mdtion in Limne was
argued and deni ed.

During the final hearing, the Port, as applicant, called as
W tnesses: George F. Isimnger, D rector of Engineering and
Environmental Affairs for the Port Authority; Stephen G Sw ngl e,
an environnental scientist; Raynond F. Dennis, |11, an ecol ogi st
responsi ble for the nonitoring of the sea grass mtigation at
Port Manatee; and Thomas F. Ries, the current seagrass mtigation
supervi sor for the Port Manatee expansion project. The Port also
desi gnat ed excerpts fromthe deposition transcripts of
Janet Llewellyn, Deputy Director of the DEP's Division of Water
Resource Managenent, and Martin Seeling, an environnmental
adm nistrator with the DEP, for adm ssion as Port Exhibits 17 and
18. The other parties added excerpts for consideration as part
of the exhibits. The Port also offered Port Exhibits 1 through
13, 15, 16, and 19 through 21, which were admtted in evidence
wi t hout objection, along wwth Port Exhibits 17 and 18.

Petitioners called two witnesses: Robin Lews, who is an

envi ronnent al consultant and the fornmer seagrass mtigation



supervi sor for the Port Manatee expansion project; and d enn
Conpt on, Chairman of Manasota-88. Petitioners also had their
Exhibits 3, 9, 24, 26, 34, 37, 41, 57, 64, 66, 69, 75, 88, 90,
93, 96 through 101, 105 through 108, and 116 admitted in
evidence. Ruling was reserved on objections to Petitioners
Exhi bits 21 and 109, which are sustai ned.

In rebuttal, the Port re-called M. Dennis and al so called
David Crewz of the Fish and WIldlife Research Institute.

After presentation of evidence, the parties arranged for
preparation of a Transcript of the final hearing; the parties
were given ten days fromthe filing of the Transcript in which to
file proposed recomended orders (PROs); and the record was
cl osed. However, at that point, Petitioners inquired about the
status of the transcripts of the depositions of Don Deis and
Cheryl MIller, consultants for DEP on seagrass mtigation
success, which were filed at the outset of the proceedi ngs but
deferred pendi ng an assessnent of the need for themto be nade
after the presentation of other evidence; and the record was re-
opened to reflect Petitioners' request that those transcripts be
pl aced in evidence and to allow the other parties to respond.
When the Port objected, the transcripts were nmarked as
Petitioners' Exhibits 117 and 118, and the parties were given an
opportunity to file argunment on their admssibility and to
desi gnate excerpts fromthe transcripts to be considered, if

admtted. Witten argunents on admissibility and al



desi gnations, together with the Port's additional objections to
certain designations, were filed by Novenber 13, 2006. Based on
the witten argunments, the objections are overrul ed, and the
desi gnated portions of Petitioners' Exhibits 117 and 118 are
admtted in evidence.

On Novenber 13, 2006, Petitioners also filed a Request for
Oficial Recognition of the Florida Conceptual State Land
Managenent Plan and ERP No. 0129291-003-El (with related NO),
which were identified as Petitioners' Exhibit 1 and 5,
respectively (although Petitioners also proposed that the |atter
be identified as Petitioners' Exhibit 119). The other parties
filed objections, which are overrul ed; and the Request for
Oficial Recognition is granted.

The Transcript (745 pages in six volunes) was filed on
Decenber 11, 2006. The parties filed tinely PROs. |In addition,
Petitioners filed a Mdtion for SLAPP Fees and Response to Port
Manat ee Fee Mdtion. (The PRGCs filed by Petitioners and the Port
al so addressed the Port's Mdtion for Attorney's Fees.) On
January 2, 2007, the Port filed a Response in Opposition to
Petitioners' Mtion for SLAPP Fees. On January 3, 2007,
Petitioners filed an Amended PRO in conpliance with the 40-page
limt in Florida Adm nistrative Code Rule 28-106.215. (Unless
otherwise indicated, all rule references are to the current
Florida Adm nistrative Code, and all statute references are to

the 2006 codification of the Florida Statutes.)



FI NDI NGS OF FACT

A. The Parties

1. DEP is an executive agency of the State of Florida under
Article IV, Section 6, of the Florida Constitution. DEP
adm ni sters the Environnental Resource Permt Program pursuant to
Chapter 373, Part 1V, Florida Statutes, for various activities,

i ncluding "dredging and filling" by Florida' s seaports.

2. The Port operates and sets policy for Port Manatee, a
public deepwater conmercial seaport |ocated in the northern part
of Manat ee County on Tanpa Bay.

3. Manasota-88, Inc., is a Florida corporation not for
profit that has at |east 25 current nenbers residing within
Manat ee County. Manasota-88 was fornmed, nore than one year
before the Port filed its application for the permt nodification
that is the subject of this proceeding, for the purposes of
protection of public health and the environnment, fish and
wildlife resources, and air and water quality.

4. A substantial nunber of the nmenbers of Manasota-88 fish,
swi m and snorkel, watch birds, and enjoy wild life observation in
Tanpa Bay around Port Manat ee.

5. Robin Lewis is president and principal ecol ogist for
Lew s Environnental Services, Inc., an environnental consulting
firm M. Lewis is a wetlands scientist with extensive expertise
in ecology, restoration, and creation of marshes, mangrove

forests, and seagrass neadows.



6. Robin Lewis had been involved in many projects relating
to seagrass protection and restoration in Tanpa Bay and the area
where the Project is located. At the inception of the Port
Manat ee expansi on project, M. Lewis objected to the Port's
underestimati on of the acreage of seagrass that would be inpacted
by the expansion project. M. Lewis was subsequently hired by
the Port on a contract basis to nmap seagrass in the inpact and
mtigation areas of the Port's expansion project.

7. M. Lewis owmns two boats that he sonetinmes uses for
fishing and shall ow water recreation. The boats are equi pped
with poles so that he can pole into notorized vessel restriction
zones. M. Lewis has fished the area around Port Manatee nany
times over the course of nost of his adult life. M. Lewis is
also a wldlife and bird watching enthusiast. The Tanpa Bay area
around Port Manatee, including the area of project inpacts and
the mtigation areas, provide opportunities for wildlife
observation and bird-watching, and M. Lewi s has engaged in those
activities in the Port Manatee area nmany tines over the years.

B. DEP Permts, Port Authority Application, and
Mtigation Credit Correspondence

8. In August 1994, the Port began the permtting process
for a substantial expansion of Port Manatee by applying to DEP' s
Bureau of Beaches and Coastal Systens for authorization for
dredging and filling and other activities in the coastal waters

and wet| ands around Port Manat ee.



9. In Decenber 1999, the Board of Trustees of the Internal
| mprovenent Trust Fund and DEP issued ERP No. 0129291-001-EC, a
"Conceptual Permt" for enlargenent of the main access channel
at the entrance to Port Manatee, construction of a ship turning
basi n, expansion of Berth 5, and construction of new Berths 4 and
12 (Phase I1) at Port Manatee (the Expansi on Project).

10. Conceptual Permt SC 5 provided that the Port woul d
have to obtain individual ERPs for the various conceptually
approved activities. The Conceptual Permt's "Description of
Activities" section on page 1 summarized that the Port proposed
to offset 12.7 acres of seagrass habitat inpacts by transplanting
the existing seagrass and by creating, restoring, and enhancing
seagrass habitat in Tanpa Bay.

11. Conceptual Permt SC 9 specified that DEP had to deem
the seagrass mtigation to be successful before the Port could
initiate dredging.

12. The requirenent to achieve 12.7 seagrass mtigation
success credits was specified in ERP No. 0129291-002-El (the
"Seagrass Mtigation Permt"), which was issued to the Port on
August 29, 2000. Procedures for docunenting seagrass mtigation
success are included in the Seagrass Mtigation Permt and an
attached July 2000 Seagrass Mtigation Plan, authored principally
by Robin Lew s, which authorize and describe all of the seagrass

mtigation requirenents for the Expansion Project.



13. Pursuant to SC 9 of the Seagrass Mtigation Permt, the
requirenents of SC 8 nust be net for the mtigation to be
consi dered successful, but the Port is allowed to request a
determ nation that any portion of the mtigation is successful at
any tine.

14. In furtherance of the conceptually approved Expansion
Proj ect, on Decenber 17, 2002, the Port obtained ERP No. 0129291-
003-El authorizing the requested construction activities.
Subsequently, ERP No. 0129291-003-El was the subject of an
application for a major nodification to authorize nore dredging
for enlargenent of the channel w deners, which resulted in
i ssuance of ERP No. 0129291-009-EM (the Construction Permt) on
June 10, 2004.

15. SC 5 of the Construction Permt identified the seagrass
mtigation criteria and specific seagrass acreage DEP would
require to determne the seagrass mtigation successful for
pur poses of authorizing dredging (referred to as "initial
success" or "dredgi ng success"), and established a second
threshol d of seagrass mtigation success necessary for
authorization to use the new facilities: "The final success
determ nation, showing 12.7 credits have been achi eved, nust be
docunented prior to opening of Berths 4, 5, and Phase Il of Berth
12 to shipping.”

16. By letter dated February 7, 2005, the Port requested a

m nor nodification of the Seagrass Mtigation Permt to extend

10



the mtigation construction deadline five years, to August 29,
2010, "to be on the safe side.” On May 11, 2005, this m nor
nodi fication was granted as ERP 0129291-011- El

17. On February 10, 2005, the Port filed the instant
application to nodify the Construction Permt by elimnating the
| ast sentence of its SC5 of so that the Port could open and
begi n beneficial use of the new berths it had constructed before
DEP' s "final success determ nation" concerning the Port's rel ated
Seagrass mtigation.

18. On March 11 and April 14, 2005, DEP transm tted
requests for additional information (RAIS) relating to how the
Port woul d "provi de reasonabl e assurance in a docunented
commtnent plan to full success of the seagrass mtigation
credits required by permts 0129291-002-El and 0129291-003-El, as
wel | as assurance for financial commtnent to acconplish the
action plan."

19. On March 14, 2005, the Port responded to the first RAl
asserting that reasonabl e assurance was provided by the Port's
2003/ 2004 seagrass mtigation nonitoring report that requested
10.44 mtigation credits. The Port further contended that the
mtigation was trending toward success and the necessary
additional credits would beconme available in the next year.
DEP' s second RAI acknow edged those assertions, but in a letter
dated April 18, 2005, DEP al so requested that the Port submt a

remedi al action plan for the failed transplantation of Thal assi a
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testudi num (al so referred to as T. testudi numand conmmonly call ed

turtle grass) fromthe inpact area to Mtigation Areas 1, 2,
and 3.

20. On Septenber 9, 2005, DEP responded to the Port's
2003/ 2004 seagrass mtigation nonitoring report and seagrass
mtigation credit request, granting approval of only 6.1 of the
10.44 mtigation credits requested. In addition, DEP commented
that "pursuant to the requirenents of the mtigation plan, MCPA
shal | prepare and submt a remedial action plan to the Departnent
for review and approval." This comment referred to the failed

transpl antation of T. testudi num

21. On Septenber 29, 2005, the Port submtted its
Resol ution PA 05-16 reaffirmng the Port's commtnent to fully
conply with the conditions of its permts, "including, but not
limted to, conditions relating to seagrass mtigation."

22. By letter dated Cctober 25, 2005, Martin Seeling
explained to Petitioners why DEP staff was recomrendi ng at the
time that the pending application to nodify the Construction be
gr ant ed:

Al the originally required mtigation
activities have now been conpl eted, and sone
additional planting in Mtigation Sites 1-4
was conpleted this Septenber. Based both on
the permttee' s reports and the Departnent's
i nspections, about half of the seagrass
mtigation credits have been achi eved, and
the rest of the mtigation is clearly
trending toward success. W anticipate that
nearly all the remaining credits will be
achieved with the next year.

12



The purpose of the referenced permt
condition was to provide a strong incentive
for the permttee to conplete the mtigation
in atinmely manner and to provide the
Departnent with assurance that the | oss of
seagrasses could indeed be mtigation. Both
of those goal s appear to have been
acconplished. At this point, the main thing
needed for the mtigation success is
additional tinme.

Since there is no real advantage to be gai ned
by keeping the berths closed, Departnent
staff have recommended i ssuance of the permt
nodi fication. One of our requirements for
the Port to conplete this application was for
themto provide sone alternate form of
assurance that the mtigation would be
conpleted. Qur first suggestion of a surety
bond was not feasible, but the Port was able
to provide assurance by way of a .

Resol ution (our second reconnendatlon) In
addition to the resolution, we can also add
new (or revise existing) permt conditions to
strengthen the assurance that the Port w |
actively pursue mtigation success until it

i s achi eved.

23. On Decenber 12, 2005, Martin Seeling advised the Port
that, according to DEP's O fice of Ceneral Counsel, contrary to
earlier indications, the requested nodification to SC5 of the
Construction Permt "would require a major nodification to the
permt"; and DEP requested the permt application fee that
applies to a major nodification application.

24. On February 15, 2006, the Port submtted an Annual
Progress and Mtigation Success Report claimng entitlenent to
13. 06 seagrass mtigation success credits.

25. On April 7, 2006, DEP issued a proposed agency action

that not only granted the Port's requested permt nodification by

13



elimnating the | ast sentence of SC 5 of the Construction Permt,
but al so conbi ned and nodified the Construction Permt Seagrass
Mtigation Permt Special Conditions to:

a. clarify the actions required and
mtigation ratios applied to the various
mtigation Sites as shown in the Seagrass
Mtigation Table included in proposed anended
SC 2;

b. «clarify the reporting and coordination of
nmoni tori ng between the seagrass mtigation
supervi sor and DEP in proposed anended SC 4e,
f and g;

c. clarify that Mtigation Site 9B woul d be
renmoved fromthe mtigation program because
of seagrass inpacts in that Site caused by an
unaut hori zed di scharge of clay during
construction activities in proposed anended
SC 5f;

d. clarify the use of Areas of Interest in
t he net hodol ogy for docunenting seagrass
mtigation success in proposed anended SC 8;

e. clarify that an eval uation of "overal

net change" within Mtigation Sites 1, 2, 3,
8 and 9 would be required in addition to the
Area of Interest analysis in proposed anended
SC 8e;

f. require analysis of the propeller scar
recovery areas by nonitoring and
characterizing the seagrass species and
density in 10 propeller scars selected by the
mtigation supervisor in proposed anmended

SC 8g;

g. required submttal of a seagrass planting
plan for mtigation of inpacts in the
flushing channels at Mtigation Site 7,
including "information regardi ng the pre-

i npact seagrass conmunity (density and
speci es conposition) to assist the
Departnment’'s determ nation of restoration
success" in proposed anended SC 8; and

14



h. required submttal of a Renedial Action
Plan within 60 days, including planting to
re-establish T. testudinumto "conpensate for
the tenporal |oss of approximtely 3 acres of
T. testudi nunt in proposed anended SC 14.

26. The NO issued with the April 7, 2006, proposed agency
action expl ained that additional assurances in the Seagrass
Mtigation Permt would be required and that renedial action for
the | oss of Thal assia would al so be required.

27. The Port received a draft of the April 7, 2006,
proposed agency action and submtted a "Wite Paper" explaining
that it considered many of the requirements to be new
requi renents, not included in the Seagrass Mtigation or
Construction Permts, that "raised the bar,” making it nore
difficult for the Port to achieve seagrass mtigation success.
DEP's mtigation credit consultants, Cheryl MIller and Don Deis
of PBS&J Corporation, responded with a nmeno refuting the Port's
contentions and defending the April 7, 2006, proposed agency
action. M. Mller, M. Deis and Martin Seeling, Environnenta
Adm ni strator for DEP' s Bureau of Beaches and Coastal Systens
continue to support the April 7, 2006, proposed agency action and
do not consider it to "raise the bar."” The current seagrass
mtigation supervisor Thomas Ri es supported nost the permt
nmodi fi cations proposed by DEP and thought they were necessary.
However, the Port disputed the addition of m nor Seagrass
Mtigation Permt nodifications to the major Construction Permt

nodi fication the Port requested. DEP gave the Port an extension

15



of time to file a petition for an adm nistrative hearing while
the matter was further discussed.

28. On April 18, 2006, DEP transmtted a draft Seagrass
Mtigation Credit Assignnent letter dated April 21, 2006, that
approved 10.86 of the requested 13.06 seagrass mtigation success
credits.

29. The Port net with DEP on April 28, 2006, and advocated
for additional credits. As a result of this neeting, DEP s
Deputy Director of the Division of Water Resource Managenent,
Janet Llewellyn, on behalf of DEP, decided that the Port should
be granted an additional .59 mtigation credits for a conbi ned
Area of Interest (AO) 8A/8B. On May 10, 2006, DEP issued a
credit assignnment letter granting 11.45 credits, including the
additional credits assigned in the conbined AO 8A/ 8B

30. During the neeting on April 28, 2006, DEP and Port
representatives also agreed that the additional permt
nmodi fications proposed by DEP in the April 7, 2006, proposed
agency action would be renoved fromthe proposed ngjor
nodi fi cation of the Construction Permt, discussed, and
negoti ated; and that the Port would apply for nodification of the
Seagrass Mtigation Permt to incorporate sone or all of those
nodi fications in the Seagrass Mtigation Permt, including a
requirenent to inplenment a Turtle Grass Renedial Action Plan.

The Port subsequently continued to characterize DEP's demand for

16



a Renedial Action Plan addressing the loss of Turtle G ass as
"raising the bar" and opposed it.

31. On July 5, 2006, DEP issued a Revised NO regarding the
requested permt major nodification and a revised permt
nodi fication that granted the Port's request to be allowed to
open and begin using the expanded berth facilities and incl uded
only limted other edits and clarifications. Specifically, the
| anguage at issue in SC 5 was changed to read:

The final success determ nation, show ng that

12.7 credits have been achieved, nust be

docunent ed and approved by the Departnent

prior to the original-expiration date of this

permt (Decenber 17, 2007).
The Revised NO explained that Port Resol ution PA-05-16 and the
2005 annual nonitoring report docunenting 11.45 credits provided
reasonabl e assurance of seagrass mtigation success wthout the
addi tional nodifications proposed in the April 7, 2006, proposed
agency action.

32. Petitioners supported issuance of the April 7, 2006,
proposed agency action or denial of the major nodification. Wen
the revised NO was issued, Petitioners requested an
adm nistrative hearing to oppose the nmajor nodification of the
Construction Permt unless the mnor Seagrass Mtigation Permt
nodi fications were added back in.

33. The Port had not yet submtted an application for the

nodi fications of the Seagrass Mtigation Permt. The Port

continued to characterize the requirenent to inplenent a Renedi al
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Action Plan addressing the tenporal |oss of Turtle Grass as
"raising the bar" and has not yet conmtted to renedial actions
by the end of the final hearing in this case.

C. Significance of Turtle Grass Transpl ant Failure

34. The Expansion Project is between two aquatic preserves,
Cockroach Bay Aquatic Preserve to the north and Terra Ceia
Aquatic Preserve to the south, waterward of the Cockroach Bay
State Buffer Preserve, and includes several types of seagrass as
well as a relatively productive benthic community, supporting a
w de array of corals, wornms, crabs, fish, invertebrates, and
dol phi ns.

35. Seagrass beds expand and contract, nove with the
sedi nent around them nay be buried and unburied in sedinents,
and have been observed to appear to "cone and go" over areas as
| arge as 50 acres in Tanpa Bay. These changes may occur
seasonal |y and over tine depending on climate, water quality and
other factors. Three types of seagrass were identified in the

| npact Areas, Thal assia testudinum Halidule wightii, and

Syringodiumfiliforne--commonly called Turtle Gass, Shoal G ass,

and Manatee Grass. Approximately 3 acres of Turtle Grass and
2.33 acres of Shoal Grass were transplanted fromthe I npact
Ar eas.

36. Shoal Grass is a dimnutive type of seagrass with roots
that occupy only the first few inches of sedinent. Shoal G ass

has | ess bio-nmass, |ess weight, less |eaf structure and |ess
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rhizome structure that Turtle Grass. Shoal G ass grows and

col oni zes rapidly in shallow shoals and commonly proliferates in
t he sumer when waters are warm and | oses | eaves and dies back in
the winter when the water cools. Through persistence of buried
rhi zomes, Shoal Grass can survive being exposed during very | ow
tides. Rain can adversely affect Shoal Grass by rapidly changing
salinity and nutrient |oads carried by stormmater. Shoal G ass
is an early successional species that is adapted to being
uprooted and noved by currents and re-anchoring and re-rooting.

37. Turtle Grass is a nuch nore robust species, typically
five to ten tines the bio-nmass of shoal grass, including |arger
| eaves, rhizones, and roots. Turtle Grass grows nore slowy and
is nore resistant to being dislodged because its roots and
rhizomes are larger and grow 6 to 8 inches deep in the sedi nent.
Turtle Grass is a climx species in ternms of succession in Tanpa
Bay. Turtle Gass plants nust be handl ed carefully because of
their unique growing pattern that relies on a nunber of |eaves to
provide food to a buried rhizome that then feeds a growmng tip or
meri stemthat grows horizontally.

38. Turtle Grass has broader |eaves that extend upward
toget her and nove in the water, providing greater protection for
certain species that other seagrasses provide. Turtle G ass
provi des a much nore distinct fish nursery and shrinp nursery
function. Because Turtle G ass grows in deeper water, it

provi des nore refuge for fish. Turtle Grass provides habitat for
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species |like scallops and larger shrinp. Turtle Gass rhizones
store a great deal of energy which enables Turtle Gass to

w t hst and adverse conditions to a greater degree than other sea
gr asses.

39. The loss of approximately 3 acres of Turtle G ass
represented a substantial |loss of habitat. This |oss of habitat
had a substantial adverse effect on fish and wildlife utilization
in the Port Manatee Expansion Project area. The reduced fish and
wldlife utilization associated with the Ioss of turtle grass
substantially affected recreational fishing, birding, and
wildlife observation opportunities in the Port Mnatee Expansion
Proj ect area.

40. The NO issued in conjunction with the Seagrass
Mtigation Permt includes a |l engthy summary at page 5 descri bing
the Port's proposed seagrass mitigation activities, including
specifically that Turtle Gass fromthe inpact area would be
transplanted to Mtigation Sites 1, 2, and 3.

41. The Seagrass Mtigation Plan requires the Port to map
the specific types of seagrasses found in the Inpact Areas and
describes the details for the seagrass mtigation effort,

i ncluding on page 11 that "All turtlegrass in areas A and B to be
dredged will be transplanted to mtigation Sites 1, 2, and 3."
42. The "Monitoring Required" section on page 16 of the

Seagrass Mtigation Permt states DEP may require renedi al
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actions if the mtigation is not successful pursuant to the
permt conditions.

43. The Seagrass Mtigation Plan describes the renedi al
actions required for transplantation failure, requiring renedial
planting if seagrass transplanted to Sites 1, 2, and 3 was not
successful due to bioturbation or excessive currents.

44. The Seagrass Mtigation Plan includes a Success
Assessnent Met hodol ogy Summary that explains in relevant part:

If the mtigation is not successful, renedial
action will be taken to ensure success.
Reasonabl e assurance of success is provided
by advanced transplanting, the mtigation
rati os, over-design of mtigation
opportunities, and a renedial action plan.

45. The Expansion Project was tinme-sensitive due to
financi ng opportunities, resulting in the need to use unproved
techniques to tinmely acconplish the transplantation. The
Seagrass Mtigation Plan describes a process for selecting a
contractor and the contractor's proposed nethod. The Pl an
descri bes "proven" and "alternative" nmethods for transplanting
seagrasses at a high rate by maxi m zing the size of sod units.

46. The Port began its seagrass mitigation programin early
2000 with the "Early Start Program involving snall-scale
transpl anti ng experinments. The Seagrass Mtigation Plan
docunents that the planting of seagrass began on April 3, 2000,
and that the transplanting of Turtle Grass fromthe inpact areas

into mtigation site 1, 2, and 3 was schedul ed to begin as soon

as possible after DEP issued the Permt.
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47. The Port retained a firmknown as ASISI, owned by Jim
Anderson, to provide seagrass transplantation services, including
the |l arge-scale or "nmega-unit" transplants needed to expedite the
project, and ASISI devel oped a systemfor transplanti ng Shoal
Grass units and a systemfor transplanting 4-foot by 5-foot sods
of Turtle Gass fromthe Inpact Areas to Mtigation Sites 1, 2,
and 3. The sod transplanting machi ne devel oped by ASISI used a
process referred to in the Seagrass Mtigation Plan as one of the
"alternative nethods," the "nodified tree spade" nethod.

48. In July 2001, Robin Lewis reported to the Port
regarding M. Lewi s' seagrass transplantation nonitoring.

M. Lews cautioned the Port that ASISI's test planting of
several Turtle Grass sod units had been too rough on the Turtle
Grass sod units and that they were not likely to survive and
persi st.

49. During the summer of 2001, ASISI began to mechanically
transpl ant about three acres of Turtle Gass fromthe I npact
Areas to Mtigation Sites 2 and 3. This up-front seagrass
transplantation was i ntended to provide i nmedi ate parti al
mtigation for the seagrass inpacts.

50. In August 2001, M. Lewis warned the Port that ASISI's
mega-unit transplant efforts using the nodified tree spade nethod
were failing. M. Lewis asserted that the sod units were not
bei ng handl ed gently enough and were not being installed

carefully into excavated holes with their surfaces flush with or
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bel ow grade, as required by the Seagrass Mtigation Plan.

Pursuant to the Seagrass Mtigation Plan, M. Lew s urged the
Port to consider changing the nethods enpl oyed to transpl ant
seagrass. M. Lewis recommended to the Port that it at |east

i mredi ately retain divers to follow ASISI's sod transpl anting
machine to manually re-install Turtle Grass plants that were
damaged or inproperly planted by the nechanical system The Port
approved this "diver nop-up” programin Novenber 2001, and diver
mop-up efforts were incorporated into the transplantation
process. These efforts proved to be successful only to alimted
extent because they were too late after nost of the transplanting
had al ready taken place and nost of the sod had washed away.

51. In 2001, while ASISI was nechanically transplanting
Turtle Grass fromthe Inpact Areas to Sites 2 and 3, M. Lew s
conpany was staking, preparing final designs, and inplenenting
the Piney Point mtigation projects in Mtigation Sites 4A and
6A, involving scrape-down of deposited sedi nents and Shoal G ass
pl anting. The Port's engineer testified to his concern that
M. Lewi s was not around to supervise and assist ASISI's nega-
unit Turtle Gass transplantation, but the Port had advi sed
M. Lewis that he was not to nonitor ASISI's transplanting
efforts because ASISI's principal, JimAnderson, did not want him
to do so.

52. During 2002, M. Lews informally nonitored ASISI's

mega-unit transplants and found that just over 100 units had
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survived out of a total of 12,000 units transplanted. Subsequent
monitoring found that virtually none of the Turtle Gass units
survived and persisted. Turtle Gass is slowgrowng, and only

| ess than an acre has grown throughout the mtigation area.

D. D sputed Credit Determ nations

53. M. Lews' 2002 annual nonitoring of all of the
mtigation sites established a sufficient acreage of new seagrass
to allowthe Port to initiate dredging for part of the Expansion
Project. Nonetheless, the Port rejected M. Lew s' anal ysis of
the seagrass mtigation acreage and expressed di sappoi nt nent
M. Lewi s would not include additional seagrass acreage the Port
w shed to claimas mtigation that M. Lew s considered pre-
exi sting seagrass.

54. In late 2002, the Port determned that it would not
renew its contract wwth Lewi s Environnmental Services for 2003.
After some disagreenment about M. Lew s' renaining
responsibilities under the existing contract, M. Lewis agreed to
prepare the annual nonitoring report for 2002 but refused to
prepare or certify the Novenber 2002 credit report submtted by
the Port. In a Decenber 31, 2002, letter to the Port's George
| si mnger, Robin Lewis submtted his resignation as the
Mtigation Supervisor of record "on the basis of personal and
prof essional ethics."”

55. In early 2003, DEP accepted that the Port's Novenber

2002 seagrass mtigation success report docunented at |east 5.66
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acres of new seagrass in the mtigation sites and authorized the
Port to begin dredging for the Expansion Project.

56. The Port subsequently retained Thomas Ries as the
successor mtigation supervisor and continued to nonitor the
seagrass mtigation and submt annual progress reports and credit
requests.

57. Robin Lewis maintained an interest in the seagrass
mtigation project and requested copies of the Port's submttals
and submtted comments and concerns regarding the Port's credit
requests and docunentation. M. Lewis' submttals were
considered by DEP in determ ning how nuch credit to approve. 1In
sone cases, M. Lewis and DEP found that the Port requested nore
credits than it was entitled to and enpl oyed anal yses that were
not conpletely correct. Subsequent discussions reveal ed
di sagreenents regarding the neaning of permt conditions and how
to docunent seagrass mtigation success. As result of these
di scussi ons, DEP corrected sonme errors and did not award all of
the requested credit.

58. Due to extensive discussion of disagreenents concerning
the Port's credit request for 2003, DEP recommended that a
conbi ned credit request for 2003 and 2004 be submtted in 2005.
The conbi ned credit request for 2003/ 2004 was submtted on
March 4, 2005. It requested a cunulative total of 10.44 credits.

After discussion, an RAlI, and a DEP inspection, DEP granted
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approval of a cumulative total of 6.1 credits by letter dated
Sept enber 9, 2005.

59. The Port's next credit request was submtted in
February 2005 and was for a cunul ative total of 13.06 credits.
After discussion, DEP granted 11.45 credits in April 2006.

60. The Port proved that it was entitled to at |east 10.86
credits under the Seagrass Mtigation Permt through 2005. The
only real remaining credit determnation issue is whether the
Port is entitled to 10.86 or 11.45 credits. (Since the Port did
not challenge the credit determnation, it waived the right to
credit in excess of 11.45 credits.) This determ nation depends
on the use of conbined AO 8A/ 8B

61. The use of AO was a concern to DEP and a point of
contention because it is possible for the selection of AOs to
introduce bias in the nonitoring. |In the case of conbined AO
8A/ 8B, an AO where mtigation credit was to be earned by
I ncreasi ng seagrass coverage by excluding notorized boats and
al l om ng seagrass to recover in prop scars, there was no aeri al
phot ography for the baseline year 1999 for use in determning
i ncreased coverage in 8B. However, the Port interpreted the
| anguage of the Seagrass Mtigation Permt to allow the Port to
assunme conpl ete coverage in the baseline year for 8B (and no
i ncreased coverage there), nmeasure increased coverage in 8A, and
calculate credits based on the increases in 8A nmnultiplied by a

mtigation ratio that applied to the acreage of the conbined AO
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8A/ 8B, since the increased seagrass coverage in Site 8A was great
enough mathematically to neet the percentage increase required
for credit for both Area 8A and 8B. This interpretation and
calculation resulted in a request for .59 credits for the

conmbi ned AO 8A/ 8B.

62. Because this interpretation assuned conpl ete coverage
in Site 8A in baseline year 1999, the Port argued that it was a
"conservative" approach. After the neeting on April 28, 2006,
Ms. Lewel |l yn agreed.

63. Petitioners contended that this "conservative" approach
in effect would award mtigation credit for Site 8B even if
seagrasses contracted or even were elimnated in Site 8B after
t he baseline year 1999. Al though such a result probably was not
i nt ended, the approach taken with respect to AO 8A/ 8B was not
inconsistent with the literal |anguage of the Seagrass Mtigation
Permt.

64. In addition, on nore than one occasion, DEP could have
advised the Port that it would not approve credits for the
conbi ned AO 8A/ 8B because aerial photography for the baseline
year 1999 was not avail able, mtigation success in Site 8B could
not be verified, and credit could not be awarded for Site 8B.

Ms. Llewellyn thought that, after letting those opportunities
pass, it would be unfair for DEP to now deny the credits

requested by the Port for the conbined AO 8A/ 8B through 2005.
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Based on the totality of the evidence, it is found that the Port
is entitled to 11.45 credits at this tine.

E. Unauthorized D scharges of Sedinent and O her
Violations of DEP rules; O GC. File No. 05-2790

65. During the sunmer of 2004, there was an inadvertent
rel ease of dredged material froma disposal area into Mtigation
Site 9B in conjunction with the Port's inplenmentation of the
Expansi on Project under the Construction Permt. This violated
SC 14, 17, and 18 of the Construction Permt, and SC 5 of the
Seagrass Mtigation Permt, and killed about 2.52 acres of m xed
seagrass beds consisting of Turtle Grass and Shoal Grass grow ng
in Mtigation Site 9B. The Port pronptly notified DEP and
initiated corrective action. The matter was resol ved by issuance
of a Consent Order, which was not challenged. As of July 2006,
the Port had renoved the sedinment, but destruction of these 2.52
acres of Turtle Grass and Shoal Grass remmi ned un-mtigated as of
the tinme of the hearing.

66. Cearly, the additional |oss of approximately 2.52
acres of Turtle Grass and Shoal Grass in Mtigation Site 9B
represents an additional substantial |oss of habitat and the
functions performed by the habitat. This additional habitat |oss
wi Il have a substantial affect on fish and wildlife utilization
in the Port Manatee area. However, Petitioners' attenpt to
characterize these as part of the "cunulative inpacts” of the
Expansi on Project is not well-founded. Rather, they are an

i nadvertent permt violation that has been resol ved by consent
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order. As such, those matters do not bear on whether the pending
permt nodification request should be granted.

F. Consi deration of the Rel evant Factors

67. Reasonabl e assurance of successful mtigation for the
i npacts of the Expansion Project was predicated on four factors
identified in the Seagrass Mtigation Plan: the upfront
transpl antation of seagrass; the mtigation ratios; the credits
available in the program and the renedial action requirenents.

68. As found, the purpose of the | ast sentence of
Construction Permt SC 5--meking the opening and use of the new
facilities contingent on docunentation of the "final success
determ nation, showng 12.7 credits have been achieved'--was to
provi de DEP reasonabl e assurance that the | oss of seagrasses
woul d be successfully mtigated in a tinmely manner by
establishing a strong incentive for the permttee to conplete the
mtigation pronptly.

69. As found, the Port is entitled to 11.45 credits for its
seagrass mtigation efforts to date. The mtigation project is
trendi ng towards continued success in terns of credits, and it is
not unreasonable to expect 12.7 credits to be achieved in the
near future due to natural processes alone. For these reasons,
it is found that the permt nodification requested by the Port
and now al so proposed by DEP woul d not del ay achi evenent of 12.7

credits.
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70. It is less clear whether the permt nodification
requested by the Port and now al so proposed by DEP woul d del ay
the "final success determnation,"” including renediation of the
Turtl e Grass conponent of the upfront transplantation, which
could include planting Turtle Gass. Through the final hearing,
the Port and DEP had not conme to an agreenent on what such
remedi ati on should include. (While not clear fromthe evidence,
it seens possible that the Port even nay take the position that
the "final success determnation” will occur when 12.7 credits
are docunented regardl ess of the failure of the Turtle G ass
transplantation.) It is Petitioners' position that SC 5 of the
Construction Permt is an inportant incentive for the Port to
tinely renediate the failure of the Turtle Gass transplantation
and that it should not be nodified wthout clarification at |east
as to the renediation required for the failure of the Turtle
Grass transplantation. Under the totality of the circunstances
of this case, Petitioners' position has nerit.

G | nproper Purpose

71. Even if Petitioners ultimately prevail do not prevail,
the evidence did not establish that they participated in this
proceeding primarily to harass or to cause unnecessary del ay, or
for frivolous or inproper purpose or to needl essly increase the
Port's cost to obtain the approval. Rather, their purpose has
been to protect the natural resources of Tanpa Bay, in particular

its seagrass habitat.

30



CONCLUSI ONS OF LAW

H  Standi ng

72. Section 403.412(5), Florida Statutes, gives Manasota- 88
standing to petition to chall enge proposed agency acti on.

73. Petitioners have a substantial interest in mtigation
of the seagrass habitat inpacts of the Expansion Project which is
cogni zabl e under the permtting criteria applicable to the
subject permt applications. As a result, Petitioners have
substantial interests that will be affected by the proposed
agency action. As such, Petitioners have standing pursuant to
Sections 120.52(12)(b) and 120.569(1), Florida Statutes. See
al so 8§ 403.412(5)-(6), Fla. Stat.

74. The Petitioners have established an imediate injury-
in-fact sufficient to allowthemto participate as parties, and
t hey have standing to chall enge the proposed agency acti on.

J. Burden of Proof

75. As the applicant, the Port has the burden of show ng by
pr eponderance of the credible and credited evidence that it is

entitled to the approval at issue here. Departnment of

Transportation v. J.WC. Co., 396 So. 2d 778, 789 (Fla. 1st DCA

1981) .

76. If the Port nmakes a prima facie show ng of reasonabl e

assurances, the burden shifts to Petitioners to present evidence

of equivalent quality. J.WC Co., 396 So. 2d at 789.
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| . Permit Criteria

77. ERP conditions of approval are set forth in Chapter
373, Florida Statutes, and in Rule Chapter 62-330, which
i ncorporates certain Southwest Florida Water Managenent District
(SWWWD) rules in effect in 2005, including Rules 40D 4.301 and
40D- 4. 302, and the 2005 SWFWWD Basis of Review. To denonstrate
entitlement to the major nodification, the Port is required to
provi de reasonabl e assurance to DEP that it will neet these
condi tions of approval.

78. "Reasonabl e assurance" neans "a substantial I|ikelihood

that the project will be successfully inplenented.” Metropolitan

Dade County v. Coscan Florida, Inc., 609 So. 2d 644, 648 (Fla. 3d

DCA 1992); Save Anna Maria, Inc. v. Departnent of Transportation,

700 So. 2d 113, 117 (Fla. 2d DCA 1997). Reasonabl e assurances
must take into account contingencies that m ght reasonably be
expected, but an applicant is not required to elimnate al
contrary possibilities, however renote, or to address inpacts
whi ch are only theoretical and not reasonably |ikely.

79. The test in this case is not whether DEP properly
eval uated the original application, but whether the Port provided
reasonabl e assurance that the applicable conditions for issuance
of the major nodification have been satisfied. Wen a permttee
seeks to nodify an existing permt, regulatory review includes
only that portion of the existing permt that is proposed to be

nodi fied. See Friends of the Everglades, Inc. v. Dept. of
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Envi ronnmental Reg., 496 So. 2d 181, 183 (Fla. 1st DCA 1986);

Behrens v. Boran, ORDER NO. SW 02-052, 2 ER FALR 257 ( SWFWWD

Aug. 27, 2002), DOAH Case No. 02-0282, 2002 Fla. ENV LEXI S 192

(DOAH July 29, 2002); Kunnen v. Southwest Fla. Water Mgnt. Dist.,

ORDER NO.: SWF 02-003, DOAH Case No. 01-2571, 2002 Fla. ENV LEXI S
4 (SWFWD Jan. 29, 2002; DOAH Dec. 17, 2001). The "reasonable
assurance" requirenent applies to the activities for which
permtting is presently sought and does not burden the applicant
wi th "providing 'reasonabl e assurances' anew with respect to the
original project already constructed in accordance with a valid

permt." Friends of the Evergl ades, supra at 183. Therefore, a

determ nation of whether the Port has provided reasonabl e
assurances to the DEP is |imted to a review of those portions of
the proposed permt nodification that are different fromthe
Construction Permt it is nodifying.

80. The proposed permt nodification does not authorize any
addi tional construction activities or any additional inpacts, it
merely provides for utilization of already constructed facilities
prior to a final determ nation of conplete seagrass mtigation
success. The question is whether the Port will continue to
provi de reasonabl e assurance wi thout the |ast sentence of SC 5 of
the Construction Permt.

81. Section 373.413, Florida Statutes, and Rule 40D 4. 301
relate to the construction, alteration, operation, maintenance,

renmoval , or abandonnent of a storm water managenment system The
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Construction Permt does not authorize any upland activities
requiring the devel opnment of a stormwater nmanagenent system since
the authorized construction is dredging in the waters of Tanpa
Bay.
82. Pursuant to Section 373.414(1), Florida Statutes, an
ERP applicant mnmust provide reasonabl e assurance that the proposed
activity "is not contrary to the public interest” based upon a
bal ancing of the factors listed in Section 373.414(1)(a), and
taking into account neasures proposed by the applicant to
mtigate adverse effects as contenplated by Section
373.414(1)(b), Florida Statutes.
83. Section 373.414(1)(b), Florida Statutes, provides in
rel evant part that:
It shall be the responsibility of the
applicant to choose the formof mtigation.
The mtigation nust offset the adverse
effects caused by the regulated activity.
In this case, the regulated activity is dredging and filling in
Tanpa Bay, including dredging in the Inpact Areas where
approximately 5.33 acres of seagrass existed. To offset these
seagrass inpacts, the Port proposed and agreed to the mtigation
required by the Seagrass Mtigation Permt and the Construction
Permt, including the requirenent the Port seeks to nodify in
t hi s proceedi ng.
84. Rule 40D 4.302(2) requires DEP to take into

consideration the rule violations that resulted fromthe

i nadvertent rel ease of dredged naterial, as well as the efforts
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taken by the Port to resolve the violations, when determ ning
whet her the Port has provi ded reasonabl e assurance that
permtting standards will be nmet. The Port's rule violations
addressed in the Consent Order are substantial and significantly
adversely affect the existing Turtle Grass and other habitats in
the Port Manatee area. However, the Port has cooperated to the
extent of entering into the Consent Order and agreeing to
mtigate for the inpacts. The adverse inpacts to Turtle G ass
and Shoal Grass in the Expansion Project area have not yet been
fully mtigated, but progress is being made in that direction.
Since the violations were inadvertent, and have been resol ved by
the Consent Order, they are not valid reasons to deny the permt
nodi fication requested by the Port and now al so proposed by DEP

85. Pursuant to Section 373.414(8)(a), Florida Statutes,
DEP is required to "consider the cumul ative inpacts upon surface
wat er and wetl ands" of certain types of activities. But the |oss
of seagrasses by the inadvertent, unauthorized discharge of
sedi ment in 2004 should not be considered cumul ative inpacts for
purposes of this major nodification application, and they have
been addressed in the Consent Order.

86. Opening the new berths is in the public interest if it
will not delay inplenenting the seagrass mtigation program
Anmong ot her things, SC 14 of the agency action proposed on
April 7, 2006, would clarify that a Renedial Action Plan for the

tenporal loss of Turtle Gass is required by the Seagrass
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Mtigation Permt and nust be perfornmed. As found, if the
requested nodification to SC5 of the Construction Permt is to
be granted, the Port should be required to submt a Renedi al
Action Plan within 60 days in accordance with and as set forth in
anended SC 14 proposed by DEP on April 7, 2006.

87. Attorney's fees are awardable to the prevailing party
under Section 120.595(1), Florida Statutes. |[|f this Recommended
Order is adopted, the Port would not be considered the prevailing
party for purposes of that statute. Even if the Port were the
prevailing party, attorney's fees are not awardabl e under the
statute because, as found, it was not proven that Petitioners
participated in this proceeding primarily to harass or to cause
unnecessary delay, or for frivolous or inproper purpose or to
needl essly increase the Port's cost to obtain the approval.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat DEP grant the requested nodification to SC
5 of the Construction Permit with a condition that the Port
submt a Renedial Action Plan within 60 days in accordance with
and as set forth in anended SC 14 proposed by DEP on April 7,
2006.
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DONE AND ENTERED this 6th day of February, 2007, in

Tal | ahassee, Leon County, Florida.

COPI ES FURNI SHED

Lea Crandal |, Agency derk

——

J. LAVWRENCE JOHNSTON

Adm ni strative Law Judge
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W Dougl as Beason, Esquire
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John R Thomas, Esquire

Thomas & Associ ates, P. A

233 Third Street North, Suite 101
St. Petersburg, Florida 33701-3818

Kevin S. Hennessy, Esquire

R David Jackson, Esquire

Lew s, Longman & Wl ker, P. A
1001 Third Avenue West, Suite 670
Bradenton, Florida 34205-7848

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within 15
days fromthe date of this Recormended Order. Any exceptions to
this Recormended Order should be filed with the agency that w |
issue the final order in this case.
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